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Toward a Standard of Informed
Consent by the Adolescent in
Medical Treatment Decisions
I. Introduction
Recognition of the adolescent' as an active participant in the
medical treatment process is a recent legal phenomenon.2 The ap-
propriate extent of participation3 remains unresolved and has re-
sulted in inconsistent4 and continually changing5 legal standards.
Underlying the confusion is a basic tension between the minor's
need for protection and care from his parents and the state, and the
recognition that in some instances the adolescent has sufficient
mental capacity to make decisions regarding his own medical treat-
ment.
Extension of legal rights to minors in recent years has advanced
in fields outside the medical treatment area. Minors now have many
of the guarantees afforded to adults in the criminal justice system,
6
I. As used herein, the word "adolescent" describes a minor between the time of puberty
at approximately age twelve and the age of legal majority at eighteen. The term "adolescent"
is used interchangeably with "mature minor" in this comment to denote a stage of physical,
psychological and intellectual advancement between childhood and adulthood not specifically
linked to age.
2. Passage of medical consent legislation in the 1970's in all states has excepted the
minor from the parental'consent requirement for certain types of health care. See, e.g., COLO.
REV. STAT. § 13-22-105 (1973) (pregnancy-related services available to minors, no age require-
ment); ILL. ANN. STAT. ch. 91, § 18.4 (Smith-Hurd Cum. Supp. 1975) (persons twelve and
older may provide valid consent for treatment of venereal disease).
3. Participation in the medical decisionmaking process may be discretionary or as a
matter of legal right.
4. Medical consent rights vary from state to state. For example, in Pennsylvania a mi-
nor any age may provide effective consent for pregnancy-related services, treatment of vene-
real disease and other reportable diseases. PA. STAT. ANN. tit. 35, § 10103 (Purdon 1970). But
in Mississippi, a minor of any age may provide effective consent for any medical service, con-
tingent on a showing of sufficient maturity to make a decision. Miss. CODE ANN. § 41-41-3(h)
(1972).
5. For example in the treatment of venereal disease since 1968 nearly all states have
adopted statutes giving minors effective consent authority for their own treatment. See Sum-
mary and Analysis of State Laws Relating to Contraceptive Services to Minors, in Family Plan-
ning-An Analysis of Laws and Policies in the U.S., DEPT. OF HEALTH, EDUCATION AND
WELFARE (1971). See generally, J. WILSON, THE RIGHTS OF ADOLESCENTS IN THE MENTAL
HEALTH SYSTEM 125-32 (1979) [hereinafter cited as WILSON); Paul, Legal Rights of Minors to
Sex-Related Medical Care, 6 COLUM. HUM. R. L. REV. 357, 363-66 (1974-75).
6. See, e.g., Breed v. Jones, 421 U.S. 591 (1975) (juvenile afforded fifth amendment
protection against double jeopardy arising from re-trial in adult court after juvenile proceed-
ings based on same alleged offense); In re Winship, 397 U.S. 358 (1970) (burden of proof for
rights of equal protection7 and due process in public education,8 the
right to free expression in religious9 and political' ° speech, and for
eighteen year olds, the right to vote." The family court system fre-
quently recognizes the competent minor as a participant in cus-
tody,'2 adoption, 3 and foster home placement' 4 decisions.
This comment addresses the need for a legal requirement of in-
formed consent' 5 by the adolescent in decisions affecting his or her
physical health care.' 6 Although the mature minor 7 now has com-
prehensive statutory rights to make autonomous health care
choices' 8 in only two states,' 9 the growth of judicial and statutory
crime allegedly committed by child must be same as in adult proceedings); In re Gault, 387
U.S. 1 (1967) (due process guarantees of notice, right to counsel, privilege against self-incrimi-
nation, right to confront and cross-examine witnesses must be provided in juvenile proceed-
ings); Kent v. United States, 383 U.S. 541 (1966) (waiver of juvenile jurisdiction by minor must
be accompanied by due process guarantees, including presence of counsel). But cf McKeiver
v. Pennsylvania, 403 U.S. 528 (1971) (no right to jury trial in juvenile proceedings).
7. Brown v. Board of Education of Topeka, Kansas, 347 U.S. 483 (1954) (racially segre-
gated public schools violate child's right to equality of educational opportunity).
8. Goss v. Lopez, 419 U.S. 565 (1975) (public school students accused of misconduct
have a right to a hearing prior to or as soon as possible after suspension).
9. West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943) (compulsory
pledge of allegiance for public school children violates first and fourteenth amendments).
10. Tinker v. Des Moines School District, 393 U.S. 503 (1969) (wearing of armbands in
school as anti-war protest permissible under the first amendment protection of free speech).
11. U.S. CONST. amend. xxvi, § I provides, in part:. "The right of citizens of the United
States, who are eighteen years of age or older, to vote shall not be denied or abridged by the
United States or by any state on account of age." (enacted in 1971).
12. See, e.g., Westmoreland v. Westmoreland, 243 Ga. 77, 252 S.E.2d 496 (1979); Al-
mond v. Almond, 257 S.E.2d 450 (N.C. App. 1979); Romi v. Hamdan, 417 N.Y.S.2d 523
(1979); Callicott v. Callicott, 364 S.W.2d 455 (Tex. Civ. App. 1963). But cf. Siwik v. Siwik, 89
Mich. App. 603, 280 N.W.2d 610 (1979).
13. See, e.g., Carlson v. Keene, 282 So. 2d 204 (Fla. Dist. Ct. App. 1973) (failure to
comply with law that children twelve and over must give written consent for their own adop-
tion does not constitute reversible error in circumstances of this case); In re McAhren's Adop-
tion, 460 Pa. 63, 331 A.2d 419 (1975) (eighteen year old can be adopted at his own request).
But cf. Colwell v. Blume, 456 S.W.2d 174 (Tex. Civ. App. 1970) (no consent required of chil-
dren ages seven and ten at time of adoption).
14. See, e.g., Organization of Foster Families v. Dumpson, 418 F. Supp. 277, 285-86
(S.D.N.Y. 1976), rep'dsub nom., Smith v. Organization of Foster Families, 431 U.S. 816 (1976)
(court appointed counsel to represent independent interests of children to be removed from
foster homes).
15. Informed consent has been defined as the "voluntary agreement by a person in pos-
session and exercise of sufficient mentality to make an intelligent choice to do something pro-
posed by another." Gray v. Grunnagle, 423 Pa. 144, 155, 223 A.2d 663, 669 (1966).
16. The area of mental health services is frequently implicated in treatment planning, but
is beyond the scope of this comment. For discussion of this field, see WILSON, supra note 5;
Katz, Right to Treatment, An Enchanting Legal Fiction, 36 U. CHI. L. REV. 755 (1969); Mur-
dock, Civil Rights of the Mentally Retarded, 48 NOTRE DAME LAW. 138 (1972).
17. See note I supra.
18. This concept does not exclude the important interests of the medical practitioner and
parents in the minor's health care.
19. Alaska and Mississippi are the only two states that have statutes giving effect to the
minor's consent for all health services and no minimum age requirement. ALASKA STAT.
§ 09.65.100(2) (Supp. 1974) states:
[A] minor may give consent for medical and dental services if his parent or legal
guardian cannot be contacted, or, if contacted, is unwilling either to grant or with-
hold consent; however where the parent or legal guardian cannot be contacted or, if
contacted, is unwilling either to grant or to withhold consent, the provider of medical
or dental services shall counsel the minor keeping in mind not only the valid interests
exceptions to the rule of parental consent for specific categories of
services indicates a trend toward greater self-determination by the
adolescent seeking and receiving medical treatment.
The author suggests that the personal and societal risks and
benefits inherent in the particular medical context have frequently
been more influential in decisions to extend the adolescent medical
consent rights than his capacity for making a competent decision.
20
The legal standard of informed consent now applicable to adults2'
should be extended to the mature minor. Proposals are considered
that will more adequately reflect the respective interests of the ado-
lescent patient, his family, the health practitioner and the state in the
medical decision process. This analytical framework is offered as a
guide for courts, legislators and practitioners in the health care field.
1I. Evolution of the Right of the Adolescent to Participate in
Decisions Regarding His Medical Treatment
A. Common-law Status of the Minor
At common-law the parent had the sole responsibility for pro-
viding his child with basic needs and protection. Inherent in the pa-
rental duty was the power to decide when and how care would be
provided. Parental power was so pervasive that it was best described
by one author as "a residue of all power not lodged elsewhere by
law."2 Children were characterized as chattels of their parents, ow-
ing to them fidelity and services.23 Although a moral and ethical
obligation to provide necessities for minor offspring was recognized
by law, no legally enforceable duty was imposed upon the parent to
of the minor but also the valid interests of the parent or guardian and the family unit
as best the provider presumes them. (Minor's consent conditional on attempted pa-
rental consent.)
Miss. CODE ANN. § 41-41-3(h) (1972) provides:
Any unemancipated minor of sufficient intelligence to understand and appreci-
ate the consequences of the proposed surgical or medical treatment or procedures
[may consent] for himself. (emphasis on the capacity of the minor to provide in-
formed consent)
20. See section IV infra.
21. The doctrine of informed consent has given greater protection to the right of the
patient to have knowledge and understanding of the nature and extent of treatment. This
evolution is illustrated by three important decisions: Canterbury v. Spence, 464 F.2d 772
(D.C. Cir. 1972) (extent of disclosure necessary for informed consent is not based on custom of
other doctors in community, but what a reasonable patient under similar circumstances would
need to know to make a reasoned decision); Tabor v. Scobee, 254 S.W.2d 474 (1952) (remand
for instruction on liability grounds of assault and battery and negligence); Schloendorff v.
Society of New York Hospital, 211 N.Y. 125, 105 N.E. 92 (1914) (doctor liable on grounds of
trespass for failing to disclose nature of treatment and obtain patient's consent).
See generally, RESTATEMENT (SECOND) OF TORTS § 892A (1979), comment b at 365; J.
WESTMAN, Informed Consent and Children, in CHILD ADVOCACY 345-51 (1979); Holder, The
Minor's Right to Consent in Medical Treatment, 41 CONN. MED. 579 (1977).
22. Kleinfeld, The Balance of Power Among Infants, Their Parents and the State, 1I. Pa-
rental Power, 4 FAM. L.Q. 409, 413 (1970).
23. 1 W. BLACKSTONE, COMMENTARIES *453.
do so.24 The strong social policies of parental authority and family
unity made courts reluctant to interfere in parent-child matters.2"
Health care was naturally included in the necessities of life due a
child from the parent, over which the parent exercised sole judgment
and control.26
B. Parens Patriae Authority of the State on Behalf of the Minor
The concept of "parens patriae," which originated in English
law,27 refers to the prerogative of the state to act as the guardian of
persons under legal disabilities, such as mental incompetents and or-
phans. In this country the parens patriae power of the state has often
supplemented parental responsibility as, for example, in providing
immunizations 2 and requiring school attendance to a certain age.
29
The evolution of the juvenile justice system in the United States was
premised on a belief that the state should help parents in controlling
difficult or wayward'children. Between 1899 and 1925, almost every
state enacted statutes giving the court protective responsibility for
dependent, neglected and delinquent children.3" Temporary guardi-
anship of the child by the state for the purpose of protecting the
child's best interests became an accepted substitute when parental
control faltered.
State authority was also invoked to protect the child whose in-
24. For a statement of the legal and moral obligations of the parent at common-law see I
W. BLACKSTONE, COMMENTARIES *447, *448, *449. See generally Frentz, Minor's Rights to
Medical Care, 14 J. FAM. L. 581, 581-83 (1975-76); Pilpel, Minor's Rights to Medical Care, 36
ALB. L. REV. 462, 462-63 (1972) [hereinafter cited as Pilpell.
25. The United States Supreme Court has continually affirmed the fundamental right of
parents to control their children. See Wisconsin v. Yoder, 406 U.S. 205 (1972); Pierce v. Soci-
ety of Sisters, 268 U.S. 510 (1925); Meyer v. Nebraska, 262 U.S. 390 (1923).
26. Ruling inter alia that a minor does not have personal rights that can be invaded by a
medical examination, the New Jersey Superior Court reasoned,
[T]he child does not have the full rights of a person. His services belong to his par-
ents. The father has the duty to provide him with medical care and the right to
compel him to submit to examination as well as treatment. The very property right
to reimbursement for the cost of medical care which would belong to the child if he
were an adult belongs to the parent who here asserts it. It is not the child's right to
refuse examination or to grant it, but the parent's. Since, by the very nature of child-
hood, the child cannot exercise or protect his rights, the law places them in the parent
on his behalf.
Friedrichsen v. Niemotka, 71 N.J. Super. 398, 402, 177 A.2d 58, 60 (1962). See generally I W.
BLACKSTONE, COMMENTARIES,*452-54; Bennett, Allocation of Child Medical Care Decision-
making Authority, 62 VA. L. REV. 285, 285-88 (1976); Pilpel, supra note 24 at 463-64.
A more contemporary perspective of the parent-child relation is set forth in Carignan v.
State, 469 P.2d 656 (Okla. 1970) (holding parental right to child is not a property right, but in
the nature of a trust). See also Alsager v. District Ct. of Polk City, Iowa, 406 F. Supp. 10 (S.D.
Iowa 1975) (nurture of child is a fundamental privacy right under the United States Constitu-
tion).
27. See Eyre v. Countess of Shaftsbury, 24 Eng. Rep. 659 (ch. 1722) cited in WILSON,
supra, note 5 at 18.
28. Jacobsen v. Massachusetts, 197 U.S. 11 (1905) (state vaccination program proper ex-
ercise of state police power).
29. See, e.g., WIs. STAT. § 118.15 (1969).
30. See WILSON, supra note 5 at 31-32.
terests were deemed to be in conflict with the parent. In the area of
health care, the doctrine of parens patriae supported judicial inter-
vention on behalf of the minor when parental actions or neglect
presented a clear threat to his life or health."' Statutes provided a
legal guarantee32 for the minor that his basic health needs would be
protected, even if intervention by the court in the family structure
was required. This was an important advance in meeting the needs
of children, but it resulted in the minor assuming a passive, non-
participatory role. The right to determine the nature of the treat-
ment to be extended became a corollary of the duty of both parents
and the state to care for minors.
C The Rule of Parental Consent
Because the child was presumed unable to make a reasoned de-
cision regarding his own medical treatment, consent of the parents
has been the legal substitute for the consent of the minor.3 3 This rule
of parental consent provided an appropriate safeguard to the young
child who lacked the intellectual capacity and experience necessary
to appreciate the complexities of his condition and proposed treat-
ment. The child was protected against the possibility of his own im-
provident decisions 34 or unscrupulous medical care.35 Furthermore
the medical practitioner was relieved from concern over potential
3 1. The trend has been toward lowering the threshold of action by the parent necessary
to justify state intervention to protect the child. See In re Vasko, 238 A.D. 128, 263 N.Y.S. 552
(1933) (court intervened to order treatment of child's eyes to correct disease that was poten-
tially life-threatening); Heinemann's Appeal, 96 Pa. 112 (1880) (court ordered treatment of
child valid over father's objections to prevent risk of death from ricketts); In re Frank, 41
Wash. 2d 294, 248 P.2d 553 (1952) parental refusal to correct speech impediment in minor
child not sufficient to warrant judicial intervention). But see In re Sampson, 65 Misc. 2d 658,
317 N.Y.S.2d 641 (Farn. Ct. 1970) (court ordered surgery on fifteen year old to correct facial
deformity that posed no life or health threat).
32. See, e.g., ILL. STAT. ANN. ch. 23, § 200 (Smith-Hurd 1949); N.Y. CHILDREN'S COURT
ACT § 2 (McKinney 1930); WASH. REV. CIDE § 13.04.100 (1956).
33. But see RESTATEMENT (SECOND) OF TORTS § 892A(2) (1979) comment b. for a more
balanced approach to the question of who is to provide effective consent for a minor's medical
treatment:
To be effective, the consent must be given by one who has the capacity to give it
or by a person empowered to consent for him. If the person consenting is a child or
one of deficient mental capacity, the consent may still be effective if he is capable of
appreciating the nature, extent, and probable consequences of the conduct consented
to, although the consent of a parent, guardian or other person responsible is not ob-
tained or is expressly refused. . . . If, however, the one who consents is not capable
of appreciating the nature, extent or probable consequences of the conduct, the con-
sent is not effective to bar liability unless the parent, guardian or other person em-
powered to consent for the incompetent person has given consent, in which case the
consent of the authorized person will be effective even though the incompetent does
not consent.
34. See, e.g., Bonner v. Moran, 126 F.2d 121 (D.C. Cir. 1941) (a fifteen year old living
with relatives underwent two months of skin grafts for benefit of another, the failure to secure
parental consent rendered the doctor liable for battery).
35. See, e.g., Lacey v. Laird, 166 Ohio St. 12, 139 N.E.2d 25 (1956) (consent of an eight-
een year old effective; doctor who continued to treat patient against her wishes was held lia-
ble).
liability for treatment without consent.36
D. Exceptions to the Rule of Parental Consent
Although the general rule of parental consent for the medical
treatment of minors has been widely upheld, some divergence from
the rule has been sanctioned when it was determined that adherence
to the consent doctrine would create an impediment to the minor's
access to needed care. In recent years the scope of these exceptions
has broadened dramatically.37
A minor may be treated without parental consent, for example,
if obtaining consent would pose a serious or immediate threat to the
child's life or health.38 This emergency exception is not premised on
a recognition of the minor's ability to participate intelligently in the
decision to accept treatment, but on a theory of implied consent of
the parent for necessary care for his child. Although derived from
common-law, this exception for emergency treatment has been codi-
fied in many states.
39
The rule of parental consent is also sometimes relaxed even
though no imminent threat to the child's life or health exists. Stat-
utes in most states now permit minors to provide effective consent
for pregnancy-related services, treatment of venereal disease, and al-
cohol or drug abuse.' In addition, emancipated and mature minor
statutes have greatly expanded the adolescent's ability to make in-
36. Treatment of adult patients without proper consent has resulted in health care pro-
vider liability on various tort theories. See note 21 supra.
37. See section III.C. of text and accompanying notes.
38. Emergency exceptions to the parental consent standard have been recognized by
courts after treatment when the minor patient was near the age of majority and it appeared the
doctor exercised due care in treatment. See, e.g., Yountz v. St. Francis Hospital, 205 Kan. 292,
469 P.2d 330 (1970) (patient age seventeen); Bishop v. Shurly, 237 Mich. 76, 211 N.W. 75
(1926) (age nineteen); Luka v. Lowrie, 171 Mich. 122, 136 N.W. 1106 (1912) (age fifteen);
Bakker v. Welsh, 144 Mich. 632, 108 N.W. 94 (1906) (age seventeen); Gulf& Ship Island R.R.
v. Sullivan, 155 Miss. 1, 119 So. 501 (1928) (age seventeen); Lacey v. Laird, 166 Ohio St. 12,
139 N.E.2d 25 (1956) (age eighteen). But ef. Rogers v. Sells, 178 Okla. 103, 61 P.2d 1018 (1936)
(age fourteen); Moss v. Rishworth, 222 S.W. 225 (Tex. Comm'n App. 1920) (age eleven).
39. See, e.g., ALA. CODE tit. 22, § 104(18) (Cum. Supp. 1973); ALASKA STAT. § 09.65.100
(1974); DEL. CODE ANN. tit. 13, § 707(5) (1974); FLA. STAT. ANN. § 458.21 (Supp. 1975-76);
ILL. REV. STAT. ch. 91, § 13.3 (Supp. 1975-76); KAN. STAT. ANN. § 65-2829 (Cum. Supp.
1974); MD. ANN. CODE art. 43, § 135(4) (Supp. 1974); MASS. GEN. LAWS ANN. ch. 112, § 12F
(1975); MINN. STAT. ANN. § 144.344 (Supp. 1975-76); MISS. CODE ANN. § 41-41-7 (1972);
MONT. REV. CODES ANN. § 69-6104 (1974); N.M. STAT. ANN. § 12-25-2 (1973); N.Y. PUB.
HEALTH LAW § 2504(3) (McKinney Supp. 1975-76); N.C. GEN. STAT. § 90-21.1(2) (1975);
OKLA. STAT. ANN. tit. 16, § 170.2 (Supp. 1974-75); PA. STAT. ANN. tit. 35, § 10104 (Purdon
1975-76); TEX. REV. Civ. STAT. art. 3174b-2 (Supp. 1975); VA. CODE ANN. § 32-137 (Supp.
1975); Wyo. STAT. ANN. § 14-115.21 (Supp. 1975).
Statutory provisions for emergency treatment vary from state to state. Compare PA. STAT.
ANN. tit. 35, § 10104 (Purdon 1975-76) (emergency treatment authorized when life or health
endangered) with ALA. CODE tit. 22, § 104(18) (Cum. Supp. 1973) (threat to mental health
included in grounds for authorized emergency care).
40. See Section III.C. for discussion of specific statutory developments in the field of
adolescent health care consent rights.
dependent health care decisions."
The growth of autonomous ability to seek and receive medical
services suggests "a shift from the traditional view of the child as a
person to be acted upon to the view that a child can act legally upon
others."42 The logical progression in the health services field is to-
ward a legally recognized right of informed consent for competent
individuals over decisions affecting their physical health and well-
being, regardless of age.
III. Proposed Bases for an Adolescent Right of Informed
Consent
A. Consent Rights ofAdult Patients
The right of informed consent enjoyed by adults could be ex-
tended to adolescents on the premise that any competent person 43
should have the right to make decisions regarding his health care. In
determining a patient's competence, age is clearly a highly relevant
consideration. It is not, however, determinative of an individual's
ability to make a reasoned decision. Other necessary considerations
are the nature of the illness, treatment alternatives, associated risks,
and the ability of the patient to comprehend his circumstances. 44
Even for adults, however, the principle of informed consent is
not without parameters. Mental illness or incompetence,45 severely
impaired emotional or physical capacity,46 and family responsibili-
41. Basing the adolescent's right of consent on individual ability or emancipation is a
more realistic approach than defining consent fights according to the specific medical condi-
tion. See generally, AMER. ACAD. OF PED. COMMITTEE ON YOUTH, The Implications of Minor's
Consent Legislationfor Adolescent Health Care, 54 PEDIATRICS 481 (1974).
42. WESTMAN, supra note 21, at 245.
43. See note 33 supra.
44. This proposal has been criticized for lacking clear guidelines and inviting arbitrary or
abusive application. Mnookin, Children's Rights: Legal and Ethical Dilemmas, 41 PHAROS 2, 6
(1978).
One physician who works with adolescent patients opined that the current age for consent
for medical purposes in Pennsylvania (which is eighteen unless certain conditions, such as high
school graduation, marriage or parenthood exist) is unreasonably high. He expressed hesita-
tion, however, at having no age guidelines at all. A middle ground, of reducing the consent
age to thirteen or fourteen was suggested as a reasonable alternative. Interview with Mark
Widome, M.D., M.P.H., Assistant Professor of Pediatrics, Director of Out-Patient Services,
Hershey Medical Center, Hershey, Pennsylvania (March 3, 1980) [hereinafter cited as Dr.
Widome, Interview].
45. Judicial protection has been afforded the individual unable to render effective con-
sent for medical services. See, e.g., Frazier v. Levi, 440 S.W.2d 393 (Tex. Civ. App. 1969)
(court would not authorize sterilization requested by parents of mentally retarded thirty-four
year old because the potential patient would have no ability to consent to or oppose the proce-
dure); Grannum v. Berard, 70 Wash. 28 304, 422 P.2d 812 (1967) (patient sedated when he
signed consent form for nose surgery failed to present clear and convincing evidence to rebut
presumption that he comprehended the nature, terms and effect of consent).
46. See Application of President and Directors of Georgetown College, 331 F.2d 1000
(D.C. Cir. 1964), cert. denied, 377 U.S. 978 (1964) (refusal by adult patient in extremis of
consent to blood transfusions on religious grounds is not competent and treatment may be
court-ordered).
ties47 have limited adult consent rights. In addition, the law is unset-
tled regarding the right of an adult to refuse medical treatment in
situations in which a life threatening condition exists.48 In any
event, no legal precedent exists for recognizing the minor's right to
withhold consent when refusal would create a risk to health or life.
49
B. Constitutional Argumentsfor Expanding Adolescent Rights in
Health Care Decisions
A constitutional right to make decisions regarding health serv-
ices has been claimed by adults under the first and fourteenth
amendments. For example, Jehovah's Witnesses have sought protec-
tion under the first amendment for their refusal to consent to blood
transfusions on religious grounds.5" Although courts have upheld a
constitutionally protected right to individual belief, the predominant
view is that religiouspractices are regulable by the state in the inter-
ests of the health and welfare of society.5 The few cases that have
permitted adults a right to refuse medical treatment on religious
grounds are limited by their specific facts52 and provide unconvinc-
ing precedent for expanding adolescent rights to make health care
choices.
First amendment litigation over the right to refuse medical care
47. The courts have upheld a vital state interest in protecting minor children from final
abandonment (death) by the parent. Id at 1008.
48. See, e.g., Bryn, Compulsory Lifesaving Treatment for the Competent Adult, 44 FORD.
L. REV. 1 (1975); Jackson and Younger, Patient Autonomy andDeath with Dignity, 301 N. ENG.
J. OF MED. 404 (1979); Teel, The Physician's Dilemma, 27 BAY. L. REV. 6 (1975); Weigel, The
Dying Patient's Rights - Do They ExistZ 16 So. TEX. L.J. 153 (1975).
49. One physician has observed that when the adolescent patient refuses medically neces-
sary treatment or procedures, the refusal should not be presumed rational, but rather, indica-
tive of underlying psychological or social problems. The appropriate medical response is not
to honor the patient's "choice," but to examine and deal with the causes of refusal. Interview
with Marjeanne Collins, M.D., Director of Adolescent Medicine, Children's Hospital, Phila-
delphia, Pennsylvania (February 25, 1980) [hereinafter cited as Dr. Collins, Interview].
50. Eg., Jehovah's Witnesses v. King County Hospital, 278 F. Supp. 488 (W.D. Wash.
1967), affd, 390 U.S. 598 (1968); John F. Kennedy Memorial Hospital v. Heston, 58 N.J. 576,
279 A.22 518 (1974); Raleigh Fitkin-Paul Morgan Memorial Hospital v. Anderson, 42 N.J.
421, 201 A.2d 537, cert. denied 377 U.S. 985 (1964); Muhlenberg Hospital v. Patterson, 128
N.J. Super. 498, 320 A.2d 518 (1974).
51. Two important Supreme Court decisions upholding the power of the state to regulate
for the health and welfare of its citizens are: Prince v. Massachusetts, 321 U.S. 150 (1944) (state
child labor law not violative of religious freedom of Jehovah's Witness in distributing litera-
ture); Jacobsen v. Massachusetts, 197 U.S. 111 (1905) (compulsory vaccination program proper
exercise of state police power).
52. See, e.g., Holmes v. Silver Cross Hospital, 340 F. Supp. 125 (N.D. Ill. 1972) (cause of
action exists under 42 U.S.C. § 1983 for survivors of adult decedent administered blood trans-
fusions which violated religious belief); In re Brooks Estate, 32 Ill. 2d 361, 205 N.E.2d 435
(1965) (appointment of conservator for purpose of authorizing blood transfusions for adult
patient who had no minor children violation of patient's constitutional rights); Erickson v.
Dilgard, 44 Misc. 2d 27, 252 N.Y.S.2d 705 (Sup. Ct. 1962) (recognizing no decisional prece-
dent, court carved out exception to hospital policy of administration of potentially life-saving
blood transfusions for Jehovah's Witness adult who was competent to make a medical deci-
sion; court further noted that in cases of infants and incompetents, clear authority existed for
appointment of guardian for purpose of consent to life-saving treatment).
usually concerns the asserted right by parents to make treatment de-
cisions on behalf of minor children.53 The doctrine of parens patriae
has been invoked by the courts as a rationale for protecting the child
against religious practices of the parents that threaten the minor's
health.54
Parents may be free to become martyrs themselves. But it does
not follow that they are free to make martyrs of their children
before they have reached the age of full and legal discretion when
they can make that choice for themselves. 5
The equal protection and due process guarantees of the four-
teenth amendment have provided a firmer theoretical basis for rec-
ognizing consent rights of minors in areas of health care in which
these rights have been made available to adults. Recent Supreme
Court decisions56 have established a fundamental privacy right for
the individual to make medical decisions regarding contraception
57
and abortion58 free from unwarranted intrusion by the state or third
parties. The individual's condition and her need rather than age
have been the determinants in making health services available.59
The weight of pronouncements by the Supreme Court has exerted a
profound effect in expanding the adolescent's ability to seek and re-
ceive pregnancy-related medical attention. The privacy right guar-
anteed to the patient has been linked specifically to reproductive
medical decisions. It could be argued, however, that this right
should be extended to other medical decisions that are of equal in-
terest and concern to the patient. The Supreme Court was cognizant
of the interests of the medical community in providing patients with
appropriate health care assistance when it decided Roe v. Wade61 in
53. See, e.g., People ex re. Wallace v. Labrenz, 411 Ill. 618, 194 N.E.2d 769 (1952); In re
Karwath, 199 N.W.2d 147 (Iowa 1972); State v. Perricone, 37 N.J. 463, 181 A.22 751 (1962); In
re Sampson, 29 N.Y.2d 900, 328 N.Y.S.2d 686, 278 N.E.2d 918 (1972); People v. Pierson, 176
N.Y. 201, 68 N.E. 243 (1903). See generally Baker, Court-Ordered Non-Emergency Medical
Care for Infants, 18 CLEV.-MAR. L. REV. 296 (1969); Bennett, Allocation of Child Medical
DecisionmakingAuthority, 62 VA. L. REV. 285 (1976); Goldstein, Medical Carefor the Child at
Risk, 86 YALE L.J. 645 (1977); Wald, State Intervention on Behalf of Neglected Children, 27
STAN. L. REV. 985 (1975).
54. Courts do not always find a sufficient threat to the child's health to justify interven-
tion in medical treatment planning. When the child or parents have been permitted a right to
make treatment choices the basis has not been the first amendment free exercise of religion,
but a privacy right of parent and child to be free from state interference. See, e.g., In re
Seiferth, 309 N.Y. 80, 127 N.E.2d 820 (1955); In re Green, 452 Pa. 373, 307 A.2d 279 (1973); In
re Hudson, 13 Wash. 2d 673, 126 P.2d 765 (1942).
55. Prince v. Massachusetts, 321 U.S. 158, 170 (1944).
56. For case analysis in this area see text at Section IV.A.2.b.
57. Eisenstadt v. Baird, 405 U.S. 438 (1972) (female may receive contraceptive informa-
tion and devices without regard to her marital status).
58. Roe v. Wade, 410 U.S. 113 (1973) (established the woman's fundamental privacy
right to decide with her doctor whether to terminate her pregnancy). In Planned Parenthood
of Central Missouri v. Danforth, 428 U.S. 52 (1976) the Court extended the Roe decision to
minors. See notes 87-95 and accompanying text infra.
59. Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52 (1976).
60. 410 U.S. 113 (1973).
1973.
This holding, we feel, is consistent with the relative weights of the
respective interests involved, with the lessons and examples of
medical and legal history. . . . The decision vindicates the right
of the physician to administer medical treatment according to his
professional judgment up to the points where important state in-
terests provide compelling justifications for intervention. Up to
those points, the abortion decision in all its aspects is inherently
and primarily a medical decision, and basic responsibility for it
must rest with the physician.6'
C Statutory Authority for a Right of Consent by the Minor
The greatest advances in the availability of health services to
persons under the age of legal majority 62 have been the result of leg-
islative efforts. Statutes defining certain types of medical care that
may be obtained without parental consent are now found in every
state63 and provide a reliable framework within which medical prac-
titioners can function without threat of liability. Prospective patients
can seek care without fear of embarrassment, reprisal or refusal.
Moreover, clear statutory authority embodying the public attitude
has the effect of reducing potential controversy and litigation over
the delivery of services.64
Statutes permitting the minor to consent for health services fall
into two broad categories: most commonly, those in which the mi-
nor's right of consent depends on a specific medical condition, such
as pregnancy, 65 venereal disease,66 drug/alcohol addiction, 67 or
61. Id at 165.
62. Since passage of the twenty-sixth amendment in 1971, many states have passed legis-
lation reducing the age of legal majority to eighteen. E.g., N.M. STAT. ANN. § 13-13-1 (Supp.
1975); TENN. CODE ANN. § 1-313 (Cum. Supp. 1975).
63. There is consistency in the types of care available to the minor without parental con-
sent, but age qualifications vary among the states. Compare PA. STAT. ANN. tit. 35, §§ 101010-
10104 (Purdon 1975) (eighteen year old age minimum unless certain conditions such as high
school graduation, marriage or pregnancy exist) and ALA. CODE tit. 22, §§ 104(15)-(22) (Cum.
Supp. 1973) (fourteen year old age minimum unless specific conditions present), with ALASKA
STAT. §§ 09.65.100(1)-(6) (1974) (no age minimum established for health services).
64. There is a paucity of litigation over consent rights for venereal disease, drug and
alcohol abuse. This may be because services have been made available notwithstanding the
lack of legislative authority, or because services have been justified by the emergency excep-
tion to the parental consent rule,
On the other hand, the validity of the minor's consent for pregnancy-related treatment
and procedures has been frequently in issue, particularly in the three-year period between the
Roe and Danforth decisions, supra note 58. See, e.g., Planned Parenthood Assoc. v. Fitzpat-
rick, 401 F. Supp. 554 (E.D. Pa. 1975); Foe v. Vanderhoof, 398 F. Supp. 947 (Colo. 1975); State
v. Koome, 84 Wash. 2d 901, 530 P.2d 260 (1975) (all holding statutory provisions requiring
parental consent for abortion services for minors unconstitutional). See generally, Paul,
Legal Rights of Minors to Sex-Related Medical Care, 6 COLUM. HUM. R. L. REV. 357 (1975);
Pilpel & Zuckerman,,Abortion and the Rights of Minors, 23 CASE W. RES. L. REV. 779 (1975);
Wadlington, Minors and Health Care, I OSGOODE HALL L.J. 115 (1973); Note, Parental Con-
sent Requirement and Privacy Rights of Minors, 88 HARv. L. REV. 1001 (1975).
65. See, e.g., ALA. CODE tit. 22, § 104 (Cum. Supp. 1973); ALASKA STAT. § 09.65.100(4)
(1974); ARK. STAT. ANN. § 82-363 (1976); COLO. REV. STAT. § 13-22-105 (1974); CONN. GEN.
STAT. ANN. § 19-89a (West 1977); DEL. CODE ANN. tit. 13, § 708 (1974); HAWAII REV. STAT.
emergency care;68 and those which define a certain type of patient to
whom care may be rendered, such as the emancipated minor 69 or the
mature minor.70 Legislation that lowers or abolishes the minimum
age for consent addresses a perceived social need.7' As a practical
matter, giving the adolescent an opportunity to obtain medical treat-
ment on the basis of his own consent has been considered the most
effective way to expand the delivery of needed treatment. It is not
fortuitous that the statutory provisions touch on health areas of a
highly personal, sensitive and socially controversial nature. Condi-
tioning treatment on the consent of someone other than the patient
has created considerable problems regarding the disclosure of treat-
ment to parents, 72 and potential for parent-child conflict. 73 The law
§ 577A-I (Supp. 1974); ILL. ANN. STAT. tit. 91, § 18.7 (Supp. 1975); MD. ANN. STAT. § 431.061
(Supp. 1975); MINN. STAT. ANN. § 144.343 (West Cum. Supp. 1976); MISS. CODE ANN. § 41-
41-3(i) (1972); ORE. REV. STAT. § 109.640 (1973); PA. STAT. ANN. tit. 35, § 10103 (Purdon
1977); S.D. COMPILED LAWS ANN. § 109.640 (Supp. 1974).
66. See, e.g., ALA. CODE tit. 22, § 104 (Cum. Supp. 1973); ALASKA STAT. § 09.65.100(4)
(1974); ARIZ. REV. STAT. ANN. § 44.133.01 (1971); ARK. STAT. ANN. § 82-363 (1976); COLO.
REV. STAT. § 13-22-105 (1973); DEL. CODE ANN. tit. 13, § 708 (1974); GA. CODE ANN. § 88-
2904 (1971); ILL. ANN. STAT. ch. 91, § 18.4 (Smith-Hurd Cum. Supp. 1975); MINN. STAT. ANN.
§ 144.343 (West Cum. Supp. 1976); N.C. GEN. STAT. § 90-21.5(b) (Rep. vol. 1975); PA. STAT.
ANN. tit. 35, § 10103 (Purdon 1977). See also MISS. CODE ANN. § 41-41-3 (1972) which has no
specific consent provision for treatment of venereal disease since Mississippi has a very broad
mature minor statute allowing effective consent by the adolescent for all treatment.
67. See PA. STAT. ANN. tit. 71, § 1690.12 (Purdon 1972) (no age minimum for effective
consent). Statutory provisions permitting effective consent by the minor for treatment of drug
and alcohol addiction may be included in the same statute allowing consent for venereal dis-
ease. See note 66 supra. The age requirement may differ, however, for venereal disease and
drug or alcohol related services. See, e.g., ARIZ. REV. STAT. ANN. § 44.133.01 (1971) (no mini-
mum age for consent to treatment of venereal disease and persons under age twelve must have
parental consent for treatment of drug or alcohol addiction).
68. See note 39 supra for jurisdictional listings of the emergency exception statutes.
69. Emancipated minor statutes differ in scope from state to state. Compare PA. STAT.
ANN. tit. 35, § 10101 (Purdon 1977) (specifies conditions allowing finding of emancipation),
with Miss. CODE ANN. § 41-41-3(g) (1973) (uses the word "emancipation" but has no defini-
tion, inviting broad application).
See also WILSON, supra note 5, at 126: Bennett, Allocation ofMedical Care Decision Mak-
ing Authority, 62 VA. L. REV. 285, 293 (1976); Holder, The Minor's Right to Consent to Medical
Treatment, 41 CONN. MED. 579, 580 (1977); Pilpel, supra note 24, at 464.
70. E.g., ALASKA STAT. § 09.65.100 (2) (1974); MISS. CODE ANN. § 41-41-3(h) (1973)
(text of statutes supra note 19). But see ALA. CODE § 22-8-4 (197 1) (age requirement of four-
teen for mature minor consent rights).
The Model Act Providing for Consent by Minors, developed by the American Academy
of Pediatrics, provides for effective consent:
Any minor who has physical or emotional problems and is capable of making
rational decisions, and whose relationship with his parents of legal guardian is in
such a state that by informing them the minor will fail to seek initial or future help.
After the professional establishes his rapport with the minor, then he may inform the
parent, parents, or legal guardian unless such action will jeopardize the life of the
patient or the favorable result of the treatment.
51 PEDIATRICS 293, 294 (1973).
,71. This conclusion is inferred from the following studies: Henenberg, Sexual Privacy:
Access of a Minor to Contraceptives, Abortion and Sterilization without Parental Consent, 12 U.
RICH. L. REV. 221 (1977); Wilkins, Children's Rights." Removing the Parental Consent Barrier to
Medical Treatment of Minors, ARIZ. ST. L.J. 31 (1975).
72. In Pennsylvania, a minor may consent for treatment relating to drug and alcohol
abuse or dependence, and the physician "may, but shall not be obligated, to inform the parents
has thus developed to foster access to health services by the minor on
an independent basis, thereby reducing the likelihood of neglect or
resort to illegal and potentially dangerous treatment.
IV. Benefit-Risk Analysis: An Organizational Framework of
Existing Standards74
The adolescent under present law occupies a unique position
regarding the decision to receive medical treatment. Many of the
legal disabilities of the minor are no longer present, and yet his sta-
tus is not equal to that of the adult.75 In addition to the presumption
of incompetence other factors have hindered the evolution of adoles-
cent consent rights, including the wide spectrum of health care treat-
ments, the large numbers of health care providers and the diversity
of forums in which disputes are resolved.76 A further consideration
or legal guardian of any such minor as to the treatment given or needed." PA. STAT. ANN. tit.
71, § 1690.12 (Purdon 1972). See also notes 93-94 and accompanying text infra.
73. The Court addressed this problem in its rationale for holding the parental consent
requirement unconstitutional for abortion services for minors.
One suggested interest is the safeguarding of the family unit and of parental
authority. It is difficult, however, to conclude that providing a parent with absolute
power to overrule a determination, made by the physician and his minor patient, to
terminate the patient's pregnancy will serve to strengthen the family unit. Neither is
it likely that such veto power will enhance parental authority or control where the
minor and the non-consenting parent are so fundamentally"iri conflict and the very
existence of the pregnancy already has fractured the family structure. Any independ-
ent interest the parent may have in the termination of the minor daughter's preg-
nancy is no more weighty than the fight of privacy of the competent minor mature
enough to have become pregnant.
Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 75 (1976).
74. The benefit-risk analytical approach to the issue of adolescent consent rights in
different fields of health care was developed by the author as a method for interpreting
disparate case holdings and uneven advances in recognizing adolescent consent rights for
medical treatment. An understanding of the rationale underlying judicial and legislative
developments is important in formulating a more comprehensive and rational legal standard.
75. One author views the adolescent's dilemma as resulting from developmental incon-
sistencies:
Physiologically, an adolescent may have attained adult dimensions and biologi-
cal capabilities; psychologically, he may have developed the cognitive capacity for
formal operations; philosophically, he may be entering upon a postconventional level
of moral development; psychoanalytically, he may have left behind the id domina-
tion of early adolescence to achieve an adult balance of id, ego, and superego; but
legally, until he reaches the age of majority, an adolescent is most significantly a
minor. And as a minor the adolescent possesses a legal status quite different from
that of an adult.
WILSON, supra note 5, at 16.
76. The physicians interviewed for this comment concurred in the view that the law
serves the medical decisionmaking process best when it plays a minimal, but supportive role in
fostering rights of private determination by the patient, family and health care provider. Ex-
ceptional circumstances, however, such as the need to make treatment available for venereal
disease on a wide-scale basis, have necessitated bold legal intervention. Interview with Glen S.
Bartlett, M.D., Ph. D., Assistant Professor of Pediatrics and Behavioral Science, Pennsylvania
State University College of Medicine; Director, Pediatric Ambulatory Care Program, Hershey
Medical Center, Hershey, Pennsylvania; Consultant, Lower Dauphin School District, Harris-
burg, Pennsylvania (Feb. 25, 1980) [hereinafter cited as Dr. Bartlett, Interview]; Dr. Collins,
Interview, supra note 49; Interview with Donald Kovacs, M.D., Yellow Breeches Family Prac-
tice Center, Boiling Springs, Pennsylvania (Feb. 21, 1980) [hereinafter cited as Dr. Kovacs,
Interview]; Interview with Joan Sulewski, M.D., Director, Reproductive Medicine, Depart-
is that only an extremely small number of medical consent conflicts
have resulted in litigation.
In determining when a minor should be accorded the right to
make his own medical decisions, courts and legislatures typically
balance personal and societal benefits and risks.7 7
A. Medical Care with Potential for Personal Benefit and Minimal
Attendant Risk
1. General Treatment.-When medical treatment is likely to
improve the minor's health or well-being with low risk of harm,
courts have carved out exceptions to the rule that parents must con-
sent for medical care of their children.78 For example, in Lacey v.
Laird,79 which tested the sufficiency of an eighteen year old's con-
sent for cosmetic surgery for a nose reshaping, the Ohio Supreme
Court affirmed the court of appeal's finding of error in the jury in-
struction that as a matter of law the consent of an eighteen year old
to a simple operation under non-emergency circumstances is not
valid. The court found the doctor liable on grounds of technical bat-
tery because he continued the surgical procedure against the pa-
tient's protestations. The concurring opinions provide some insight
into the per curiam holding that the minor's consent and subsequent
revocation of consent were valid. Using analogies to tort and crimi-
nal law, the court reasoned that an eighteen year old may be pre-
sumed to have sufficient intelligence to understand and appreciate
the treatment decision, and thus to provide informed consent. The
court stressed the simple, low risk nature of the operation in support
of the minor's ability to provide effective consent.
In a later case, Yountz v. St. Francis Hospital & School of Nurs-
ing, 80 the court adopted the rationale of Lacey and ruled that the
consent of a seventeen year old for surgical repair of a pinched finger
was valid. Thus, the doctor could not be held liable for negligence
when the adolescent patient tried to later disaffirm her consent for
treatment on grounds of minority. The court announced that the
general doctrine of parental consent can only be avoided when facts
ment of Endocrinology, Hershey Medical Center, Hershey, Pennsylvania (Feb. 27, 1980) [here-
inafter cited as Dr. Sulewski, Interview]; Dr. Widome, Interview, supra note 44.
77. This weighing process may be implicit or explicit. The court's opinion in Bonner v.
Moran, 126 F.2d 121 (D.C. Cir. 1941) is illustrative of clear judicial balancing of the facts and
competing personal and societal interests in finding the physician liable on grounds of techni-
cal battery. Other cases are less expansive in their reasoning, but the approach is the same.
See, e.g., Luka v. Lowrie, 171 Mich. 122, 136 NW. 1106 (1912).
78. Mature minor statutes allow the adolescent consent rights based on a determination
of sufficient capacity to make a reasoned decision regarding medical treatment. See note 19
supra for text and explanation of mature minor statutes in Alaska and Mississippi.
79. 166 Ohio St. 12, 139 N.E.2d 25 (1956).
80. 205 Kan. 292, 469 P.2d 330 (1970).
and circumstances of the particular situation so mandate."' To reach
its result, therefore, the court considered the age and maturity of the
patient, the unavailability of either parent to consent, the necessitous
and simple nature of the surgery, and the potential risks to the pa-
tient in delaying treatment. Although decisions such as Yountz rec-
ognize the maturity of the minor patient as an influential
consideration in allowing exception to the rule of parental consent,
they are most strongly influenced by the potential for personal bene-
fit (usually realized in fact by the time of litigation), the lack of haz-
ard in treatment, and the due care exercised by the doctor.
Accordingly, an absence of judicial authority exists upholding the
minor's right to provide autonomous consent when the benefits of
treatment are unclear or the treatment is inherently risky.
2. Specific Areas of Care. -
(a) Venereal disease, alcohol and drug addiction. -Within the
past decade, all states have enacted legislation which permits effec-
tive consent by the minor for treatment of venereal disease, alcohol
and drug abuse.82 Societal concerns over increased numbers of mi-
nors afflicted with venereal disease, drug and alcohol abuse
prompted legislative action in this area.83 The compelling public in-
terest in the availability of low risk treatment, which is unquestiona-
bly advantageous to the patient, has made the issue of informed
consent by the minor nearly irrelevant. Although some statutes im-
pose a minimum age for consent,84 the general rule is that the pres-
ence of the condition alone is sufficient to justify intervention
without the restrictive effects inherent in age or consent require-
ments. The adolescent has consent rights for medical care in the
statutorily defined areas as a result of legislative recognition of indi-
vidual and societal benefits to be gained by the reduction of un-
wanted pregnancies, cure for venereal disease and therapy for drug
and alcohol addiction.
(b) Pregnancy-related services. -All states now have statutes
recognizing the effectiveness of the minor's consent for pregnancy-
81. Id at 300, 469 P.2d at 338.
82. See notes 66-67 and accompanying text supra.
83. Legislative efforts reflect the public demand for expanding services, and provide a
guarantee that health care requests will not be denied for lack of adequate consent. However,
one doctor has noted that passage of legislation permitting effective consent by the minor for
treatment of venereal disease, alcohol and drug abuse did not affect practices at her hospital
since afflicted minors usually could provide effective consent under the emergency exception
due to the severity and risk inherent in the condition. Dr. Sulewski, Interview, supra note 76.
84. See, e.g., ARIz. REV. STAT. ANN. § 44.133.01 (1971) (minors twelve and over may
consent for treatment of drug and narcotic abuse); DEL. CODE ANN. tit. 13, § 708 (1974) (only
minors twelve and older may consent for services relating to treatment of venereal disease,
drug and alcohol abuse, and pregnancy).
related services,85 and recent case law has supported easier access by
the minor to contraceptive and abortion services.86 The fundamen-
tal privacy right of the pregnant woman to decide whether to con-
tinue or terminate her pregnancy within the first trimester,
established by the United States Supreme Court in Roe v. Wade, 
87
was effectively extended to the pregnant minor by the 1976 decision,
Planned Parenthood of Central Missouri v. Danforth. 88 The Danforth
decision struck down the requirement of parental consent89 for an
unemancipated minor seeking an abortion as an unconstitutional in-
trusion upon the privacy right of the pregnant female to arrive at her
own decision after discussion with her doctor within the first twelve
weeks of pregnancy. The Court examined the interests of the state in
protecting the welfare of minors and in fostering the stability of the
family unit. It concluded, however, that "[a]ny independent interest
the parent may have in the termination of the minor daughter's preg-
nancy is no more weighty than the right of privacy of the competent
minor mature enough to have become pregnant."9 It is noteworthy
that the Court extends the privacy right to competent minors. The
newly announced privacy right has been conditioned on sufficient
mental capacity to render an informed consent. This approach is
appropriate since it applies a standard of competency in a decision
that otherwise grants broad treatment rights.
In Bellotti v. Baird, 9 the Supreme Court further delineated the
minor's consent rights for abortion services. The issue raised in Bel-
lotti was whether a 1974 Massachusetts statute,92 which required ei-
ther parental consent or a court order in addition to the minor's
consent, was a permissible exercise of state regulation since it posed
an additional burden on the minor seeking an abortion. The Court
ruled that the additional consent requirement impermissibly dis-
criminated against the pregnant minor, thus violating the equal pro-
tection and due process clauses of the fourteenth amendment.
Most recently, the Supreme Court upheld a Utah statute requir-
ing that parents be notified by the doctor prior to performance of an
85. See note 65 and accompanying text supra.
86. See notes 61 and accompanying text supra.
87. 410 U.S. 113 (1973).
88. 428 U.S. 52 (1976).
89. The requirement of spousal consent as a prerequisite to abortion services for a mar-
ried woman was also struck down in the Danforth decision. Id at 67-72.
90. 428 U.S. 52, 75 (1976).
91. 443 -U.S. 622 (1979).
92. MASS. GEN. LAWS ANN. ch. 112, § 12P (West 1974) provides in part:
If the mother is less than eighteen years of age and has not married, the consent
of both the mother and her parents is required. If one or both of the mother's parents
refuse such consent, consent may be obtained by order of a judge of the superior
court for good cause shown, after such hearing as he deems necessary. Such a hear-
ing will not require the appointment of a guardian for the mother.
abortion for an unemancopated minor.93 The decision leaves open
the question of whether an emancipated or mature minor may ob-
tain an abortion without parental notification. Other decisions find-
ing parental notification schemes unconstitutional,9 4 suggest that the
protections set forth in Wade, Danforth and Bellotti may be permis-
sibly expanded to include the right of the mature or emancipated
minor to make an autonomous decision with her doctor free from
parental disclosure requirements.
Implicit in judicial and legislative determinations that the minor
has a legal right to obtain pregnancy-related services is the consider-
ation that treatment will be beneficial to the patient with few associ-
ated medical risks.95 Recognition of parental or state control over
medical decisions of minors, premised on their need of protection,
has been set aside when practical experience reveals that this need is
absent. Consequently, treatment considered to be in the best inter-
ests of the child with low risk is becoming more available to the mi-
nor on the basis of his own consent. The dilemma confronting the
legal practitioner is whether the capacity for the mature minor to
consent to medical treatment should be broadened to include health
care decisions with less certain potential benefit and greater associ-
ated risk.
B. Medical Treatment Decisions with Potential for Personal Benefit
and Attendant Risk
Ordinarily when a treatment plan contains more than negligible
risk to the minor patient, either a parent or the state will be the pro-
vider of consent. One exception, as noted above, has been the avail-
ability of emergency care to minors without parental consent.96
Courts have traditionally found both the advisability of medical
93. H.L. v. Matheson, 42 U.S.L.W. 4255 (March 23, 1981).
94. The parental notification requirement has been found unconstitutional by at least
four courts. See, e.g., Women's Services P.C. v. Thone, 483 F. Supp. 1022 (D. Neb. 1979);
Leigh v. Olson, 497 F. Sup. 1340 (D.N.D. 1980); Akron Center for Reproductive Health v.
City of Akron, 479 F. Supp. 1172 (N.D. Ohio 1979); Women's Community Health Center v.
Cohen, 477 F. Supp. 542 (D. Me. 1979).
95. The Court in Roe v. Wade considered the benefits and risks inherent in abortion
within the first twelve weeks of pregnancy,
[Mledical data indicat[esJ that abortion in early pregnancy, that is, prior to the end of
the first trimester, although not without risk, is now relatively safe. Mortality rates
for women undergoing early abortions, where the procedure is legal, appear to be as
low or lower than the rates for normal childbirth.
96. In reality, this is not an exception to the rule of parental consent in that the legal basis
of allowable emergency treatment is the presumed consent of the patient or a person legally
responsible for him. See RESTATEMENT (SECOND) OF TORTS § 892D (1979) which provides a
standard for emergency action without consent:
Conduct that injures another does not make the actor liable to the other, even though
the other has not consented to it if
(a) an emergency makes it necessary or apparently necessary, in order to prevent
harm to the other, to act before there is opportunity to obtain consent from the other
or one empowered to consent for him, and
intervention and the level of maturity unpersuasive in changing the
standard of parental control and consent. 97 Consequently, when liti-
gation arises over who is to provide consent for the minor, only the
parent and state are considered the appropriate parties. Although
few court decisions exist concerning this issue, In re Sampson, 98 de-
cided in 1970 by the New York Family Court is instructive. A
fifteen year old afflicted with a disease that caused severe facial de-
formity was the subject of a neglect petition by the state for tempo-
rary guardianship, because his parents refused to consent to blood
transfusions in connection with necessary surgery. The court found
that the young age of the patient, when weighed against the religious
convictions of the parent, justified the intervention of the state in the
health care decision. In reaching this result, the principal fact influ-
encing the court was the potential for partial correction of the mi-
nor's condition, despite the acknowledged risks in treatment. The
court's holding is troublesome, however, for its lack of attention to
sound medical authority and the opinion of the minor patient.99 Im-
plicit in the court's approach was the notion that either parent or
state was the party to represent the best interests of the child, when
in fact, the views of the doctor and adolescent should have been con-
trolling. Basic to the concept of informed consent as the standard for
medical decisionmaking is the active role of the health care practi-
tioner, informing the patient of the nature and consequences of treat-
ment, and the patient's understanding and ability to appropriately
deal with medical information.
A more enlightened approach was taken by the Supreme Court
of Pennsylvania in the 1973 decision In re Green. ,o The Penn-
sylvania Supreme Court deferred to the preference of a seventeen
(b) the actor has no reason to believe that the other, if he had the opportunity to
consent, would decline (emphasis added).
97. The court's reasoning in Lacey v. Laird is illustrative of this point:
The general rule seems to be that, unless there exists an emergency, which prevents
any delay, or other exceptional circumstances, a surgeon who performs an operation
upon a minor without the consent of his parents or guardian is guilty of a trespass
and battery. This rule is not based on the capacity of a minor to consent, so far as he
is personally concerned, within the field of the law of torts or law of crimes, but is
based upon the right of patents whose liability for support and maintenance of their
child may be greatly increased by an unfavorable result from the operational proce-
dures upon the part of a surgeon.
166 Ohio St. 12, 19, 139 N.E. 25, 30 (1956).
98. 65 Misc. 2d 658, 317 N.Y.S.2d 641 (Fam. Ct. 1970).
99. A strong philosophy of protectionism is revealed in the court's reasoning:
From the surgeon's point of view the fact that the surgical risk may decrease as
the boy [age fifteen] grows older is certainly a most persuasive reason for postponing
the surgery. Merely to allow the boy to become of age so that he may make the
decision himself as suggested by the surgeon . . . totally ignores the developmental
and psychological factors stemming from his deformity. . . . This court cannot
evade the responsibility for a decision now by the simple expedient of foisting upon
the boy the responsibility for making a decision at some later day. . ..
Id at 672, 317 N.Y.S.2d 641, 655 (Fain. Ct. 1970).
100. 452 Pa. 373, 307 A.2d 279 (1973).
year old boy with paralytic scoliosis, and refused to order treatment
of his non-fatal condition. The court reasoned:
[W]e recognized that although the operation would be beneficial,,
[the minor's] life was not immediately imperiled by his physical
condition. Therefore, as between [his] mother and the state, the
state did not have an interest of sufficient magnitude to outweigh
the parent's religious belief . . . The ultimate question was
whether a parent's religious beliefs are paramount to the possibly
adverse reaction of the child. I°
The Green court appeared to except mature minors from the general
parental authority doctrine. The holding is limited, however, by two
crucial facts: the adolescent's condition was not life-threatening, and
delay in treatment produced no increased risk.
The authority to render decisions concerning the treatment of
minors is still vested in the parent or the state, according to the ma-
jority rule. Even when the surgery or treatment will potentially ben-
efit the patient, when risks are present, the policies of parental
authority and parens patriae operate to exclude the minor from ef-
fective decisionmaking. The maturity of the patient is either disre-
garded or is considered by courts as an insignificant factor. If it is
recognized that a minor may be competent to render or withhold
consent in cases such as Green, no substantial reason exists for deny-
ing the minor the right to make decisions concerning treatment in-
volving more substantial risks.'0 2 No cases exist, however, in
support of the minor's effective consent beyond high potential bene-
fit, minimal risk treatment plans.
C Medical Treatment with Marginal Personal Benefit and
Associated Risk
1. Organ/Tissue Donation. -- Occasionally medical treatment
is considered, such as an organ transplant'0 3 or a skin graft,' °4 that
results at best in slight personal benefit to the donor and significant
risk. When the donor is a minor, parental, and in some instances,
court consent are mandatory. ' 5 In Hart v. Brown, 106 court approval
101. Id. at 375, 307 A.2d at 280.
102. Other cases recognizing the minor's right to refuse recommended treatment in immi-
nent situations are few in number. See, e.g., Inre Seiferth, 309 N.Y. 80, 127 N.E.2d 820 (1955)
(fourteen year old with cleft palate, harelip condition permitted to refuse surgical correction);
In re Hudson, 13 Wash. 2d 673, 126 P.2d 765 (1942) (parents and child have right to refuse
recommended treatment if no life threat is created).
103. See, e.g., Hart v. Brown, 29 Conn. Supp. 368, 289 A.2d 386 (1972); In re Richardson,
284 So. 2d 185 (La. App. 1973). See generally Baron, Botsford & Cole, Live Organ and Tissue
Transplants from Minor Donors in Massachusetts, 55 B. U. L. REV. 159 (1975); Bernstein &
Simmons, The Adolescent Kidney Donor, The Right to Give, 131 AM. J. PSYCHIATR. 1338
(1974); Fost, Children as Renal Donors, 296 NEw ENG. J. OF MED. 363 (1977).
104. Bonner v. Moran, 126 F.2d 121 (D.C. Cir. 1941).
105. The standard applied is whether the medical intervention can be deemed in the best
interests of the donor as well as the donee. The request for court approval of donative proce-
dures involving minors invokes the parens patriae doctrine.
106. 29 Conn. Supp. 368, 289 A.28 386 (1972).
was sought by doctors at Yale-New Haven Hospital before honoring
the consent of the parents for the transplantation procedure of a kid-
ney from one of their seven year old twins to the other. The case
tested the sufficiency of parental consent for surgical procedure on a
minor when minimum benefit and substantial risk were involved.
The court was able to adduce that the minor in question would expe-
rience psychological benefit from donation of a kidney to save the
life of her sister, and thus found parental consent adequate for sur-
gery.1
0 7
The decision in Bonner v. Moran' 8o was similarly decided on the
basis of benefit to the minor patient. In that case, however, the court
found that skin grafts performed on a fifteen year old boy to aid a
severely burned cousin constituted assault and battery by the doctor.
Consent of the boy's aunt had been obtained, but no approval was
sought from the minor's parents. The pain, sacrifice and physical
disfigurement experienced by the donor prevented the court from
finding any benefit, and liability attached to the doctor for the unau-
thorized procedure. No weight was given to the age of the patient or
his willingness to donate skin tissue for the injured relative. In Bon-
ner, the court implied that parental consent would have been suffi-
cient to authorize the surgery. ' 9 In no case has the consent by a
minor been found effective for a donative procedure with substantial
associated risk. However, blood donations, which have some degree
of personal psychological benefit and very little risk to the donor, are
now permitted by the minor on the basis of his own consent in some
states.' 10
No decisional authority exists for the right of informed consent
by the mature minor to donative procedures other than the blood
donation noted above. In jurisdictions that have enacted emanci-
pated or mature minor statutes, the adolescent's consent to an organ
or tissue transplant would presumably be effective, but the issue has
not been litigated.
2. Withholding or Withdrawal of Treatment. -Technological
advances in life-support equipment have generated debate over the
extent to which extraordinary care should be provided to the termi-
nally ill patient.'" The right of the patient to refuse life supporting
107. Id at 374-75, 289 A.2d at 389.
108. 126 F.2d 121 (D.C. Cit. 1941).
109. Id at 123.
110. See, e.g., PA. STAT. ANN. tit. 35, § 10001 (Purdon 1976).
III. See generally Brown & Truitt, Euthanasia and The Right to Die, 3 OHIO N. U. L.
REV. 615 (1976); Byrn, Compulsory Lifesaving Treatment for the Competent Adult, 44 FORD. L.
REV. 1 (1975); Elkington, The Dying Patient, The Doctor and The Law, 13 VILL. L. REV. 732
(1968); Jackson & Younger, Patient Autonomy and Death with Dignity, 301 NEW ENG. J, OF
therapy has become a highly controversial area in medicine and law.
The controversy intensifies when the patient is a minor. "2
Courts have rarely had occasion to consider the right of a criti-
cally ill person to consent to the withholding or termination of medi-
cal intervention. The Supreme Court of Illinois addressed the right
to refuse treatment when it decided inIn re Brooks'Estate"3 that an
adult of sound mind and not in extremis had the legal right to refuse
the administration of blood transfusions. Although Brooks espouses
a minority view," 4 the analysis by the court provides considerable
guidance in approaching this complex area. The court engaged in a
balancing of interests among the patient, the patient's family, medi-
cal authority and the state. The ability of the patient to articulate a
reasoned decision, family members support, and the absence of de-
pendent minors were persuasive factors in the court's finding. No
state interest was deemed sufficient to outweigh the right of the com-
petent patient to make the decision to withhold consent for life sav-
ing therapy. The facts and circumstances analysis" 1 5 used by the
Brooks court presents a sensible approach, but its precedential value
is inherently limited.
Litigation over the individual's right to decide to terminate
treatment has been extremely rare. The widely publicized case, In re
Quinlan 116 recognized a right for the patient (or person in loco
parentis for an incompetent patient) to decide with the medical prac-
titioner whether to continue or cease life-sustaining measures. Lan-
guage in the decision suggests that a right be recognized for all
terminally ill patients to make crucial medical decisions after consul-
tation with the doctor. The theoretical basis in Quinlan for the pa-
tient's right to decide is analogous to the Supreme Court's finding of
a fundamental privacy right to make treatment decisions in Roe v.
MED. 404 (1979); Weigel, The Dying Patient's Rights - Do They Exist?, 16 So. TEX. L.J. 153
(1975); Comment, Informed Consentfor the Terminal Patient, 27 BAY. L. REV. 111 (1975).
112. The moral obligation of the parent to nurture the child, the legal responsibility of the
state to protect the welfare of minors, and the commitment of the medical profession to preser-
vation of life are strong countervailing interests to an asserted right of the adolescent to refuse
life sustaining treatment. Dr. Kovacs, Interview, supra note 76. See also note 49 supra.
113. 32 Il1. 2d 361, 305 N.E.2d 435 (1965).
114. In accord with the Brooks holding that an adult may refuse treatment, even if refusal
creates a substantial life risk are: Winters v. Miller, 446 F.2d 65 (2d Cir. 1971); Holmes v.
Silver Cross Hospital, 340 F. Supp. 125 (N.D. I1. 1972); Erickson v. Dilgard, 44 Misc. 2d 27,
252 N.Y.S.2d 705 (1962). But cf. Application of the President and Directors of Georgetown
College, 331 F.2d 1000 (D.C. Cir. 1964), cert. denied, 377 U.S. 978 (1964) (state may order
blood transfusions for adult when life threat present on basis of protecting patient's minor
children from loss of parent); United States v. George, 239 F. Supp. 752 (D.C. Conn. 1965)
(court ordered blood transfusion for adult in extremis; when life risk subsided, court withdrew
guardianship).
115. Supreme Court decisions in the area of reproductive medicine and lower court find-
ings of a right to withhold consent for life supporting treatment are exceptions to the fact and
circumstances approach. In these areas, courts have announced a broad privacy right to the
medical decision, free from unwarranted intrusion. See Section IV.A.2 supra.
116. 70 N.J. 10, 355 A.2d 647 (1976).
Wade. I "' Considering the difficult question of whether the comatose
twenty-two year old patient has a constitutional right of privacy that
would allow her father on her behalf to authorize removal of life
supports, the New Jersey Supreme Court concluded:
Presumably this right [of privacy] is broad enough to encom-
pass a patient's decision to decline medical treatment under cer-
tain circumstances, in much the same way as it is broad enough to
encompass a woman's decision to terminate pregnancy under cer-
tain conditions.' 18
In the Quinlan decision the court presumed that once the pa-
tient's father was declared the proper guardian for providing consent
on her behalf, that he would act in accordance with her wishes if
they could have been known. A more recent case, Superintendent of
Belchertown State School v. Saikewicz, " considered decision rights
for withholding chemotherapy for a mentally retarded adult with
leukemia. In Saikewicz, no presumption of the patient's wishes was
possible since his mental level had never advanced beyond two years
old. The Massachusetts Supreme Court rejected "the approach
adopted . . . in the Quinlan case of entrusting the decision whether
to continue life support to the patient's guardian, family, attending
doctors, and hospital 'ethics committee'."' 2 °  Instead the court
adopted a policy of intervention and ruled that "the patient's right to
privacy and self-determination is entitled to enforcement" 2 ' by the
court. Thus, although both Quinlan and Saikewicz recognize that
the patient has a privacy right to consent to withholding or removal
of life sustaining treatment, these decisions are in conflict regarding
the proper source of substituted consent for the incompetent patient.
It is well established that courts of law may override parental
refusal to consent to lifesaving treatment for young children.' 22 But
the question of whether the mature minor has a right to refuse treat-
ment' 23 has not been litigated. Judicial reluctance to extend consent
rights for withholding or terminating treatment for adults and the
court's traditional protective attitude toward minors suggest that the
117. 410 U.S. 113 (1973).
118. In re Quinlan, 70 N.J. 10, 40, 355 A.2d 647, 663 (1976).
119. 373 Mass. 728, 370 N.E.2d 417 (1977).
120. Id at 740, 370 N.E.2d at 434.
121. Id at 741, 370 N.E.2d at 435.
122. See note 53 and accompanying text supra.
123. Clinical and psychological complexities abound in honoring a patient's right to de-
cide whether to withhold or terminate life-saving therapy. There is some risk that undue
weight will be given by medical and legal authorities on the right of the patient to decide,
without considering whether the decision is, in fact, sound. A competent and rational patient
may articulate wishes to die and refuse heroic measures as a result of depression, fear, feelings
of abandonment or ambivalence. As yet, legal standards for resolving these issues are unde-
veloped, largely because situations of this nature have been resolved without recourse to the
legal system. See Jackson & Younger, Patient Autonomy and Death with Dignit . 301 NEW
ENG. J. OF MED. 404 (1979); Dr. Kovacs, Interview, supra note 76.
adolescent's rights in this area will not be recognized in the near fu-
ture. 1
24
VI. Proposal: Right of the Adolescent to Informed Consent for
Medical Treatment
A. Suggested Standards
Based upon medical opinion, 25 actual health care practices,
26
and a discernible trend in the law, 127 age should not be regarded as
the determinative criterion in affording the right of informed consent
to patients in need of medical care. 28  Legal disability to provide
effective consent should be based on a finding of incompetence
rather than disqualification because of age. All treatment should be
premised on the consent of the patient or a person empowered to
exercise judgment if the patient is not capable of so doing.
129
Facilitating appropriate legal as well as non-legal representation
may be crucial to support the adolescent's autonomous role in the
health care scheme. Before retreat from the historical presumption
that parents will articulate the child's best interests is possible, it is
likely that the minor will need support outside the family from inter-
ested persons such as school doctor, nurse or social worker. Sensitiv-
ity by those in daily direct contact with adolescents to their capacity
for defining their own interests and needs is crucial in moving to-
ward a legal standard of informed decisionmaking.
Financial rights and obligations for payment of medical services
rendered to minors require statutory definition. 3 ° Uncertainty in
source of payment is likely to undermine the right to receive treat-
124. Recent legislation in some states allows adults to execute a "living will." The will is,
in essence, a consent form for the withholding of extraordinary treatment measures to prolong
life. See, e.g., CAL. HEALTH AND SAFETY CODE § 7188 (West 1976).
The will fulfills the policy objectives of respecting the individual's right to make a
thoughtful treatment decision and protecting the medical community for honoring the pa-
tient's wishes. It is unlikely, however, to have much effect on minor's treatment rights until a
more generalized recognition of the minor's consent develops.
125. See note 44 supra.
126. See text Section IV. supra
127. See notes I and 2 and accompanying text supra.
128. See R. MNOOKIN, CHILD, FAMILY AND STATE 376-91 (1977) for a thorough discus-
sion of this issue.
129. One influential research group has made the following recommendation:
Considering the diversity of statutory law in the various states, the paucity of appel-
late and supreme court decisions, and rapidly evolving local changes, a reasonable
safeguard for physicians in all elective cases would be to get the written consent to
surgery or treatment from any minor thirteen years of age or older in addition to that
of the parent.
Task Force on Pediatric Research, Informed Consent and Medical Ethics, Consen, 57 PEDIAT-
RICS 414, 415 (1976).
130. Eg., MINN. STAT. ANN. § 144.347 (West Cum. Supp: 1976) ("A minor so consenting
for such health services shall thereby assume financial responsibility for the cost of said serv-
ices").
ment.'31 Indeed, one rationale for the parental consent requirement
has been that it guarantees a responsible party for payment. 132 By
implication, the adolescent exercising individual consent will neces-
sarily incur liability for health services.
Finally, the development of new standards in extending health
care to the minor must foster the child's vital relationship with his or
her parents. The adolescent's right to seek and receive medical at-
tention need not preclude parental participation. 33 When the par-
ents are a potential source of support for the minor they can play a
crucial role in the treatment process. Arguably, the adolescent's ex-
panded legal rights has the potential for improving family relation-
ships by reducing parental control over highly personal decisions by
the adolescent.
B. Implementation
The most effective method for expanding delivery of medical
services to the adolescent population is by legislative enactment. 
34
Emancipation and mature minor statutes giving the minor the right
to seek and receive medical treatment on the basis of individual con-
sent offer major advantages: a coherent framework is established so
that rights and duties are defined; expensive, time-consuming and
uncertain case-by-case litigation is reduced by sound legislative
drafting; and the medical community is protected against liability for
treatment without effective consent. Statutory pronouncements have
the further advantage of providing an express statement of the recog-
nized standard. Conditioning consent rights on maturity requires
the doctor and lawyer alike to regard the minor in an individualized
and dispassionate manner.
Legal standards that reflect the total needs and interests of the
minor as he articulates them will best serve his integrity, autonomy
and health needs. The patient's ability to understand and appreciate
the nature and complexity of proposed treatment, attendant risks,
alternative treatment choices, medical recommendations and family
support are highly relevant factors in a judicial determination of
consent rights.
131. One physician has observed in his practice that most adolescents who independently
seek treatment usually have the ability to pay for medical care. For minors who do not have
the ability to pay for necessary services, two alternatives are suggested: reevaluation of the
minor's decision not to involve parents in the treatment plan or an extended payment plan.
Reduced payment is not recommended since it undermines the adolescent's concept of respon-
sibility for medical decisionmaking. Dr. Bartlett, Interview, supra note 76.
132. See excerpt from Lacey v. Laird, 166 Ohio St. 12, 19, 139 N.E. 25, 30 (1956) at note
97 supra.
133. See Mnookin, Children's Rights, Legal and Ethical Dilemmas, 41 PHAROS 2 (1978).
134. See notes 62-70 and accompanying text supra.
VII. Conclusion
Significant expansion of adolescent consent rights for preg-
nancy-related services, treatment of venereal disease and drug and
alcohol addiction, and recent recognition of the emancipated minor
and mature minor are clear signs of the adolescent's improved legal
status in the medical treatment scheme. Adopting the standard of
informed consent is the wisest judicial and statutory response to the
needs of the minor for protection and participation in medical deci-
sionmaking. Consent rights extended on the basis of the benefits and
risks inherent in the medical context fail to respect the privacy inter-
est of the individual in his health and physical integrity. Mature mi-
nor legislation enacted by all states will promote the policy goals of
access to health care services and responsible medical decisionmak-
ing.
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